
 

 

AMENDMENT OF THE REGULATIONS OF THE COMMISSIONER OF EDUCATION 
 
Pursuant to Education Law sections 207, 208, 215, 305, 2854(1)(b) and 3204 

1. Paragraphs (2) and (5) of subdivision (a) of section 154-2.3 of the Regulations 

of the Commissioner of Education are amended to read as follows:  

(2) Step 2: An individual interview with the student by qualified personnel in 

English and the student's home language, and a review of the student's abilities or work 

samples in reading and writing in English and the home language and math that are 

collected or generated during the interview, and for students reentering the New York 

State public school system, a review of prior experience in home language and/or 

English instruction, to determine if the student shall be administered the statewide 

English language proficiency identification assessment and to determine the student's 

grade level of literacy in their home language and grade level in math. [The individual 

interview is waived in circumstances when the school district can document that video 

conferencing was used to remotely conduct an individual interview during a school 

closure ordered pursuant to an Executive Order(s) of the Governor pursuant to a State 

of emergency for the COVID-19 crisis. In such cases, qualified personnel as defined by 

Part 154-2.2(q) will review the previously completed Home Language Questionnaire 

with the parent or person in parental relation]; 

(5) If the student receives a score below a State designated level of proficiency 

established by the commissioner on the Statewide English language proficiency 

identification assessment, or in the case of a student with a disability, the process 

defined in Subpart 154-3 of this Part has led to a determination that the student shall be 

initially identified as an English language learner, within five school days of such 



 

 

identification, the school district must provide the student, if the student is 18 years of 

age or older, or the student's parent or person in parental relation written notice of such 

identification determination the right to seek review of such identification determination 

pursuant to subdivision (b) of this section. [Day(s) during a school closure ordered 

pursuant to an Executive Order(s) of the Governor pursuant to a State of emergency for 

the COVID-19 crisis and day(s) where a school or a local educational agency central 

office, where such office is responsible for implementing and completing the English 

Language Learners (ELLs) identification process, temporarily shifted from in-person or 

hybrid instruction to full remote instruction due to an increase in COVID-19 cases in a 

school or surrounding geographic area shall not count towards the five-day timeline 

prescribed in this paragraph.] 

2. Paragraph (10) of subdivision (a) of section 154-2.3 of the Regulations of the 

Commissioner of Education is REPEALED. 

3. Paragraphs (8) and (9) of subdivision (b) of section 154-2.3 of the Regulations 

of the Commissioner of Education are REPEALED. 

4. Paragraph (3) of subdivision (f) of section 154-2.3 of the Regulations of the 

Commissioner of Education is amended to read as follows:  

(3) Upon notification of the parent or person in parental relation, the school 

district shall provide the parent or person in parental relation 10 school days to sign and 

return to the district a statement that the parent or person in parental relation is either in 

agreement with the child being placed in a Bilingual Education program or directs the 

district to place the child in an English as a New Language program. If a parent or 

person in parental relation does not return the signed notification form within 10 school 



 

 

days of receiving the notice, the student shall be placed in a Bilingual Education 

program if there is one in the school that serves the grade and home language spoken 

by the student or in an English as a New Language program if the school is not required 

to provide a Bilingual Education program. In the event that a parent or person in 

parental relation does not return the signed notification form within 10 school days, the 

parent or person in parental relation shall retain the right to make a final decision 

regarding the placement of their child in a Bilingual Education or English as a New 

Language program. [Day(s) during a school closure ordered pursuant to an Executive 

Order(s) of the Governor pursuant to a State of emergency for the COVID-19 crisis and 

day(s) where a school or a local educational agency central office, where such office is 

responsible for implementing and completing the English Language Learners (ELLs) 

identification process, temporarily shifted from in-person or hybrid instruction to full 

remote instruction due to an increase in COVID-19 cases in a school or surrounding 

geographic area shall not count towards the 10-day timeline prescribed in this 

paragraph.] 

5. Subdivision (g) of section 154-2.3 of the Regulations of the Commissioner of 

Education is amended to read as follows:  

(g) Placement. 

(1) Except as otherwise provided in this Part, the process for initial enrollment or 

reentry identification and parent notification, orientation, and placement shall be 

completed such that a student is placed in either a Bilingual Education or an English as 

a New Language program within 10 school days after the student's initial enrollment or 

reentry in the school district. [Day(s) during a school closure ordered pursuant to an 



 

 

Executive Order(s) of the Governor pursuant to a State of emergency for the COVID-19 

crisis and day(s) where a school or a local educational agency central office, where 

such office is responsible for implementing and completing the English Language 

Learners (ELLs) identification process, has temporarily shifted from in-person or hybrid 

instruction to full remote instruction due to an increase in COVID-19 cases in a school 

or surrounding geographic area shall not count towards the 10-day timeline prescribed 

in this paragraph.] 

(2) Except as otherwise provided in this Part, the process for initial or reentry 

identification and parent notification, orientation, and placement shall be completed 

such that a student is placed in either a Bilingual Education program or an English as a 

New Language program by the first day of school in September for students identified 

more than 10 business days prior to such date. 

(3) Notwithstanding [paragraph (1) of this subdivision, due to the COVID-19 crisis 

for the 2020-2021 school year, the process for initial enrollment or reentry identification 

and parent notification, orientation, and placement shall be completed such that a 

student who was either newly enrolled during the COVID-19 closures in the 2019-2020 

school year, Summer 2020 or the first twenty (20) days of the 2020-2021 school year is 

placed in either a Bilingual Education or an English as a New Language program within 

thirty (30) school days after the commencement of the 2020-2021 school year for school 

districts with one hundred-fifty (150) or more ELLs, or where ELLs constitute ten percent 

(10%) or more of the district's population. 

(4) School districts with one hundred forty-nine (149) or fewer ELLs, or where 

ELLs constitute less than ten percent (10%) of the district's population may seek an 



 

 

exemption from the timeline requirements of paragraph (1) of this subdivision for the 

newly enrolled students identified in paragraph (3) of this subdivision on an application 

form and in a timeframe prescribed by the commissioner; provided that such school 

demonstrates sufficient need for such exemption notwithstanding the size and 

percentage of its ELL population] the provisions of this subdivision, where exigent 

circumstances exist, as identified by the commissioner, the commissioner may allow 

school districts to seek an extension of the 10-day timeline prescribed in this subdivision 

provided, however, that such extension to the 10-day timeline shall not exceed 20 

additional days. A school district seeking such extension shall submit an extension 

request, in such format and according to such timeline as prescribed by the 

commissioner, that includes evidence that the exigent circumstances are impacting 

such district’s ability to meet the 10-day timeline. 

6. Paragraph (4) of subdivision (h) of section 154-2.3 of the Regulations of the 

Commissioner of Education is REPEALED.  

7. Subdivision (l) of section 154-2.3 of the Regulations of the Commissioner of 

Education is amended to read as follows:  

(l) Annual assessment. Each school district with English language learners shall 

annually assess the English language proficiency of each such student using such 

assessment as prescribed by the commissioner for this purpose. [For the 2019-2020 

school year, there will be no annual assessment due to the assessment being 

suspended as a result of COVID-19 crisis.] 

 


